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THE SUPREME COURT AND THE CONSTITUTION 

1919-1920 

THE nature of a constitution, says Chief Justice Marshall, 
" requires that only its great outlines be marked, its 
important objects designated, and the minor ingredi- 
ents which compose those objects be deduced from the nature 
of those objects themselves." Certainly the Federal Constitu- 
tion affords ample opportunity for deducing ingredients, major 
as well as minor. The general terms of the instrument merely 
point the way. They seldom ascend to particulars and describe 
in detail what can or can not be done. Thus it is that year by 
year the effective Constitution is being shaped or reshaped by 
the Supreme Court. The decisions may be grouped into two 
classes, though the line of division is far from sharp. Some 
cases project the great outlines of the written Constitution. 
They raise issues so broad that their settlement establishes a 
principle. Others call only for the application of well-estab- 
lished principles to some more or less novel state of facts. 
Here the court makes no new inquiry into the meaning of the 
Constitution. What is called for is rather the appraisal of the 
situation to which the Constitution is to be applied. 

This latter group embraces the great majority of the cases 
which now come before the Supreme Court. During the Oc- 
tober, 1919, term of court, which ended in June, 1920, fourteen 
cases were decided under the obligation-of-contracts clause, not 
one of which involved any important issue of constitutional 
principle. Most were concerned with the proper construction 
of the contract relied on, in order to discover whether the un- 
welcome legislation did in fact impair it. Of some twenty-five 
cases on the jurisdiction and procedure of courts, only five 
raised an issue important enough to be called one of principle. 
None of the five cases on eminent domain was concerned with 
anything more than minor details. Not more than six or seven 
of the nineteen cases on police power can be said to establish 
anything of the dignity of a principle. On the other hand a 
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majority of the cases on taxation, on the immunities of persons 
charged with crime and on the division of functions between 
the states and the nation, involve questions of constitutional 
principle. They mark the " great outlines ", as distinguished 
from the " minor ingredients ", of that part of our Constitution 
that is made by the Supreme Court. 

The line of division thus indicated is plainly influenced by 
legislation growing directly or indirectly out of the war. The 
Espionage Act brought to the fore the issue of freedom of 
speech. The need for increased revenue prompted the legisla- 
tion which raised important constitutional issues of the limits 
of the taxing power. The war contributed also to the disputes 
on the power to amend the Constitution and on federal control 
of the liquor traffic. The major constitutional issues of any 
year depend upon the legislative activities of that year and the 
few years previous. It is. not to be assumed, therefore, that the 
same constitutional issues which have enjoyed the limelight 
during the past year will occupy the center of the stage in years 
to come. Each decade has its peculiar constitutional problems 
to solve. The marking of " great outlines " in one generation 
settles issues which leave only the deduction of minor ingredi- 
ents for the generations which succeed. Thus far, however, 
there have always been new outlines to be drawn, new fields to 
explore. A considerable number of the constitutional ques- 
tions considered during the past year are distinctly novel. Such 
questions and the answers given to them dictate the major in- 
terest of this review of the work of the Supreme Court for the 
October term of 1919. 

The Federal Constitution may be divided into two parts, 
which Professor Burgess has called, respectively, the constitution 
of government and the constitution of liberty. The constitution 
of government outlines the scope of national powers, apportions 
those powers among the three departments of the national 
government and provides that the powers not granted to the 
nation are reserved to the states or to the people thereof. The 
cases interpreting the constitution of government tell us what 
is within the field of national authority and point out the re- 
strictions laid on the states by the existence or the exercise of 
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national power. The constitution of liberty marks those limi- 
tations on governmental action which are prompted by the de- 
sire to leave the individual free from other interference than 
that imposed by the common law. Some of these limitations 
apply only to the government of the United States, some only 
to those of the states, some to both. These divisions and sub- 
divisions of our Federal Constitution suggest the classification 
which follows. 

I. The States and the Nation 
A. The Scope of National Authority 
The most fundamental though not the most difficult of the 
questions with which the Supreme Court had to deal during the 
past term was whether there was an Eighteenth Amendment to 
the Federal Constitution. The validity of what purported to be 
such an amendment was challenged on the grounds that it had 
not been formally proposed and ratified and that the substance 
of its provisions was not within the scope of the amending 
power. The two main specifications of this latter charge were 
that the amendment was mere legislation which could not be 
enacted by the amending power and that it deprived the states 
of their police powers secured by the Tenth Amendment and 
thereby altered the Constitution so fundamentally as to be not 
an " amendment " but a first step towards destruction. It was 
also urged that the new matter thus sought to be introduced 
into the Constitution was a mere " addition " and not an 
" amendment ", because it was not germane to anything in the 
original Constitution, In dealing with these complaints against 
the content of the amendment, the opinion of the court in 
Rhode Island v. Palmer* contented itself with affirming its 
conclusion to the contrary, without stating its reasons. An 
equally summary dismissal was given to the objection that, 
since the Constitution empowers Congress to propose amend- 
ments " whenever two-thirds of both Houses shall deem it 
necessary ", the amendment was invalid for want of explicit 
statement in the enacting clause that it was deemed necessary 

1 252 U. S. — , 40 Sup. Ct. 486. 
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by those who voted for it in Congress. The opinion also 
affirmed that the two-thirds vote in each house was satisfied by 
two-thirds of a quorum and did not require two-thirds of the 
entire membership. This was supported by an earlier decis- 
ion " approving the same mathematics for the passage of a bill 
over the president's veto. 

Mr. Justice Van Devanter asserted also that the ratification 
by state legislatures was final and not subject to a referendum 
under state constitutions. This was based on Hawke v. Smith,* 
decided a week earlier. In this case it was held that the 
Federal Constitution, when it said state legislature, meant state 
legislature and not state legislative power. The power to ratify 
a proposed amendment " has its source in the federal Constitu- 
tion " and " the choice of means of ratification was wisely with- 
held from conflicting action in the several states." Such rati- 
fication by a state legislature is not an act of legislation but the 
expression of the assent of the state to a proposed amendment. 
The inference from these declarations is that the state legisla- 
ture in ratifying amendments acts as a federal and not a state 
agency and is therefore not subject to any state dictation. 
This inference justifies the reported opinion of the Assistant 
Attorney General that a state legislature is not precluded from 
acting on an amendment by reason of a provision in the state 
constitution that a state election must intervene between the 

■Missouri Pacific Ry. Co. v. Kansas (1919) 248 U. S. 276. In this case the 
Chief Justice had supported his contention by reference to the fact that the early 
amendments had been proposed by a vote of less than two-thirds of the entire mem- 
bership of both houses, thus showing that the members of the first Congress, many 
of whom had been members of the Federal Convention or of state ratifying conven- 
tions, regarded a vote of two-thirds of a quorum as sufficient. 

* 252 U. S. — , 40 Sup. Ct. 495. Some have assumed from this decision that we 
must have an amendment to the Federal Constitution in order to give states the 
power to apply their referendum provisions to the ratification of future amendments. 
The same end may be gained in another way. Congress may now submit amend- 
ments to conventions in the states. If the members of these conventions are chosen 
on a general state-wide ticket, a ticket of candidates pledged to vote " yes " can be 
put up against one pledged to vote "no". It would seem that Congress has the 
power to require elections to the state conventions to be by general, state-wide 
ticket. If Congress should not specify, the matter would necessarily have to be de- 
termined by state law. 
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proposal of an amendment by Congress and its consideration 
by the state legislature. 

Having sustained the validity of the Eighteenth Amendment, 
the court was then called upon to consider what it meant by 
vesting in " Congress and the several states . . . concurrent 
power to enforce " it " by appropriate legislation." Mr. Justice 
McKenna insisted that "concurrent power" could be exercised 
only by united action and not by separate and independent 
action. This would mean that congressional legislation which 
depended on the amendment for its validity must be concurred 
in by a state before being enforcible there. But Mr. Justice 
McKenna was alone in this conviction. Mr. Justice McRey- 
nolds declined to express himself on the point. The Chief 
Justice conceded that the words of the clause naturally con- 
veyed the meaning that Mr. Justice McKenna put upon them 
but insisted that such an interpretation must be rejected be- 
cause it would frustrate the declared purpose of the amendment. 
The opinion of the court, by Mr. Justice Van Devanter, affirmed 
that " concurrent power " does not mean joint power and that 
congressional legislation " is in no wise dependent on or affected 
by action or inaction on the part of the several states or any of 
them." So the Volstead Act was sustained with its limit of 
one half of one per cent of alcohol. It was recognized that 
" there are limits beyond which Congress cannot go in treating 
beverages as within its power of enforcement ", but what had 
been held proper in the War Prohibition Act was thought 
proper under the power conferred by the amendment. 1 The 

'A difference between the state police power and the national war power, on the 
one hand, and the power conferred by the Eighteenth Amendment on the other, was 
not considered in the opinion of the court. In Purity Extract Co. v. Lynch (1912) , 
226 U. S- 192, a state was allowed to forbid the sale of non -intoxicating malt liquors 
against the complaint that this denied due process of law. As the state possessed 
general, undefined reserved police power, the only question was whether property 
and liberty were unjustifiably interfered with. In the war prohibition cases, con- 
sidered infra, page 418, the war powers of Congress were also declared to be gene- 
ral powers. But the prohibitory clause of the first section of the Eighteenth Amend- 
ment is confined to "intoxicating liquors ... for beverage purposes." If the 
power of enforcement conferred by the second section is construed to authorize the 
prohibition of non -intoxicating liquors or of any liquors for other then beverage pur- 
poses, the effect is to delete from the first section the words " intoxicating " and *' for 
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considerations which guided the court are not disclosed, as the 
opinion confined itself to stating conclusions. The Chief 
Justice thought this self-restraint a matter for regret and so 
contributed a concurring opinion, but this dealt only with the 
interpretation of the Amendment and not with its validity. 

The unsettled question of the scope of the treaty-making 
power was presented in Missouri v. Holland. 1 Congress had 
passed a statute to enforce the Migratory Bird Treaty, and the 
State of Missouri claimed that its reserved powers were en- 
croached upon. Mr. Justice Holmes said that the only ques- 
tion was the validity of the treaty, since there is no doubt 
that the necessary and proper clause gives Congress power to 
enforce a treaty by legislation. He raised the question whether 
there is any other test of the validity of a treaty than compli- 
ance with the formal requisites for concluding it, implying that 
significance might attach to the declaration in the Constitution 
that treaties are the supreme law of the land when made " under 
the authority of the United States " while acts of Congress are 
similarly honored only when made " in pursuance of the Con- 
stitution." If this suggestion should ever receive explicit sanc- 
tion, treaties formally concluded would be immune from all 
constitutional limitations, even those in favor of private rights. 
In the present case Mr. Justice Holmes contented himself with 
his hint and based his decision on other grounds. He pointed 
out that the treaty does not contravene any prohibitory words 
in the Constitution and said that " the only question is whether 
it is forbidden by some invisible radiation from the general 
terms of the Tenth Amendment." That is, does it encroach 
on the reserved powers of the states ? The fact that but for 
the treaty the state might regulate the capture of wild game as 

beverage purposes." The decision of the court would seem to be justified only if it 
means that there is enough doubt about the exhilarating effect of beverages contain- 
ing only one-half of one per cent of alcohol so that the judgment of Congress will 
not be interfered with. Of course the second section of the amendment must author- 
ize Congress to regulate the manufacture and sale of non-intoxicating liquors so as lo 
prevent evasion of the prohibition against intoxicating liquors, but it would seem 
that this regulation must stop short of prohibition, notwithstanding the different rule 
in the case of the war power and the state police power. 
1 252 U. S. — , 40 Sup. Ct. 382. 
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it chose was brushed aside on the authority of earlier cases. 
" No doubt the great body of private relations usually fall 
within the control of the State, but a treaty may override its 
power." Turning to the particular treaty before the court, Mr. 
Justice Holmes observed : 

Here a national interest of very nearly the first magnitude is invol- 
ved. It can be protected only by national action in concert with that 
of another power. The subject matter is only transitorily within the 
State and has no permanent habitat therein. But for the treaty and 
the statute there soon might be no birds for any powers to deal with. 
We see nothing in the Constitution that compels the Government to 
sit by while a food supply is cut off and the protectors of our forests 
and our crops are destroyed. It is not sufficient to rely upon the 
States. The reliance is vain, and were it otherwise, the question is 
whether the United States is forbidden to act. We are of opinion that 
the treaty and the statute must be upheld. 

It is to be noted that the decision is placed on grounds which 
would not necessarily support treaties with foreign powers regu- 
lating conditions of labor, as now proposed in some quarters, 
and yet that hints are thrown out which would lend sanction to 
such a treaty. Even if the existence of a national interest of 
considerable magnitude is accepted as a prerequisite, well- 
established canons of judicial action would make this question 
a political one, on which the court would accept the judgment 
of the political departments of the government. Mr. Justice 
Holmes made it clear that lack of precedent sets no constitu- 
tional obstacle in the way of novel exertions of the treaty- 
making power. He bids us realize that the Constitution has 
" called into life a being the development of which could not 
have been foreseen completely by the most gifted of its be- 
getters ", and adds that *' the case before us must be considered 
in the light of our whole experience and not merely in that of 
what was said a hundred years ago." States rights' opponents 
of the expansion of the treaty-making power are not likely to 
find much comfort in the opinion. They will be glad to note, 
however, that there was dissent from Justices Van Devanter and 
Pitney. The absence of a dissenting opinion leaves us in the 
dark as to their reasons. 
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War prohibition was approved in Hamilton v. Kentucky Dis- 
tilleries and Warehouse Co. 1 and Ruppert v. Caffey.* Mr. 
Justice Brandeis conceded that " the war powers of the United 
States, like its other powers and like the police powers of the 
states, is subject to applicable constitutional limitations." He 
laid down, however, that Congress under the war power may 
deal with the liquor traffic in any way that is open to the states 
under their reserved police powers, since there is no doubt that 
prohibition of the traffic is an appropriate means of increasing 
war efficiency. In the Hamilton case the court was unanimous 
in sustaining the act passed shortly after the armistice, which 
was interpreted as putting a ban on intoxicating liquor only. 
Though the war emergency was found not to have passed when 
the suits involving that statute had been brought, there was an 
implied concession that there might come a time when the valid- 
ity of war legislation originally constitutional would be destroyed 
by change of circumstances. In the Ruppert case, which in- 
volved the Volstead Act, passed on October 28, 1919, a minor- 
ity of four thought that the war emergency had passed when 
Congress acted, but the majority declined to overrule the judg- 
ment of Congress on the point. They held also that non- 
intoxicating liquor might be included in the prohibition as a 
means of making sure that no intoxicating liquor escaped. To 
this the minority objected, saying that it was implying a power 
from an implied power and asking where was the limit. Mr. 
Justice Brandeis answered that this was a mere matter of words 
— that all the powers of Congress are express powers. Some 
are specific and some, like those conferred by the necessary 
and proper clause, are general. But a general power may be 
exercised to the extent which Congress may reasonably think 
necessary to effectuate the legitimate end in view. These and 
other objections to the legislation on account of its interference 
with property were found to be foreclosed by cases dismissing 
similar complaints against state legislation. 

Under the commerce clause the most important decision was 

1 251 U. S. 146, 40 Sup. Ct. 106. 
' 251 U. S. 264, 40 Sup. Ct. 141. 
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Strathearn S. S. Co. v. Dillon, 1 which sustained a provision in 
the Seamen's Act allowing foreign sailors on foreign vessels to 
demand in any American port half the wages earned to date, 
notwithstanding a contract made abroad which postponed the 
right to any wages until the voyage was over. If the demand 
for half wages is not complied with, the seaman is allowed to 
sue in the federal courts for all back wages. The result of the 
enforcement of such a statute is of course to deprive foreign 
owners in foreign ports of any security in a wage contract valid 
where made. The United States makes a new contract for 
them when their boats touch our ports. The constitutionality 
of such action was affirmed on the authority of an earlier de- 
cision," which was said to establish " that it was for this govern- 
ment to determine upon what terms and conditions vessels of 
other countries might be permitted to enter our harbors, and 
to impose conditions upon the shipment of sailors in our own 
ports and make them applicable to foreign as well as to do- 
mestic vessels." A moral justification for the statute was 
proffered when discussing its interpretation. American seamen 
would be at a disadvantage in obtaining employment on foreign 
ships if foreign seamen were bound by their contracts while 
they were not. Foreign ships would be favored if they were 
free from restrictions which American ships must endure. The 
principle of the decision suggests interesting possibilities in the 
way of closing our ports to foreign vessels whose hospitality on 
the high seas is not to our liking. 

The same principle lies back of Board of Public Utility Com- 
missioners v. Ynchausti & Co., 3 in which a company operating 
ships in the coast-wise trade of the Philippine Islands was de- 
nied escape from a condition in the license requiring free car- 
riage of mail. The power to deny a license was held to carry 
with it the power to annex conditions to a grant. There is a 
suggestion in the opinion that under the doctrine of the Insular 
Cases this plenary power is greater when legislating for the 

1 252 U. S. — , 40 Sup. Ct. 350. 

s Patterson v. Bark Eudora (1903) 190 U. S. 169. 

3 252 U. S. 401, 40 Sup. Ct. 277. 
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Philippines than for the American continent. This saves the 
decision from being a precedent in favor of similar regulation 
of interstate commerce. But congressional power over foreign 
commerce has been so frequently declared to be plenary that 
there is little doubt that ships in such commerce could be for- 
bidden to land at American ports unless they carried mail with- 
out charge. 

In only one decision was Congress held to have stepped out- 
side the field of its power. This is Knickerbocker Ice Co. v. 
Stewart ', which declared unconstitutional an amendment to the 
Federal Judicial Code changing the admiralty and maritime 
jurisdiction of the federal courts so as to save " to claimants 
their rights and remedies under the workmen's compensation 
laws of any state." The majority seemed to concede that Con- 
gress might enact rules of maritime law, but they insisted that 
such rules must be uniform. The minority pointed out that 
the Constitution contains no requirement of uniformity and re- 
minded their brethren that the court had sustained another 
provision in the code which enjoined federal courts to conform 
as nearly as practicable to the practice prevailing in state 
courts. Another fault found by the majority was that Con- 
gress was here delegating its powers to the states. For the 
minority, Mr. Justice Holmes pointed out that the New York 
Workmen's Compensation Law here sought to be applied was 
in force when the federal statute was enacted and might there- 
fore be regarded as having been adopted by Congress as part 
of its own legislation. It is plain that there is no language in 
the Constitution which required the decision of the majority. 
Their action must depend for its support upon an assumption 
that the scheme of maritime law contemplated by the Fathers 
excluded the possibility of any serious intrusion by the states, 
even with the consent of Congress. Yet some state laws have 
been enforced by the federal admiralty courts without any sug- 
gestion from Congress. There are undoubtedly disadvantages 
incident to a different rule of tort liability in every port in which 
a vessel lands and different tribunals for enforcing the liability. 

1 252 u. S. — , 40 Sup. Ct. 438. 
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Yet it seems absurd that the rights of a seaman should depend 
upon whether he stubs his toe on the gangway or on the dock. 
The result of the decision should move Congress to enact a 
workmen's compensation law for injuries within the admiralty- 
jurisdiction, as the majority opinion hints that it constitutionally 
may do. 

The other cases on the scope of federal power are of minor 
importance. Carrying whiskey for private use across state 
lines in an automobile was held to be interstate commerce over 
the dissent of Mr. Justice Clarke, who thought that some ele- 
ment of business was essential to the conception of commerce. 1 
Advertising was held not commerce even though the papers 
circulated in interstate commerce. 1 There were several decis- 
ions on the question whether employees or passengers were 
engaged in interstate commerce or on interstate journeys at the 
time of the injuries for which suit was brought. The Steel 
Case 3 and the Reading Case + raised important issues as to the 
application of the Sherman Act, but it was conceded that the 
defendants were engaged in interstate commerce. The Adam- 
son Law was construed as not applicable to a minor, insolvent 
railroad whose employees were willing to contract outside of 
the act. 5 The power of Congress as guardian of the Indians 
was held to authorize action granting a right of way over Indian 
lands 6 and protecting Indians from state taxation. 7 The con- 
stitutionality of the Selective Service and Espionage Laws was 
reaffirmed. Prosecutions under the latter law raised important 
issues as to the constitutional guarantee of freedom of speech. 
But such questions concern not the field of federal power but 
limitations on the exercise of such power. The cases which 

1 United States v. Simpson, 252 U. S. — , 40 Sup. Ct. 364. 

* Blumenstock Bros., Advertising Agency v. Curtis Publishing Co., 252 U. S. — , 
40 Sup. Ct. 385. 

'United States v. United States Steel Corporation, 251 U. S. 417, 40 Sup. Ct. 

293- 
♦United States v. Reading Co., 252 U. S. — , 40 Sup. Ct. 425. 

6 Fort Smith & W. R. Co. v. Mills, 252 U. S. — , 40 Sup. Ct. 526. 

•Nadeau v. Union Pacific R. Co., 252 U. S. — , 40 Sup. Ct. 570. 

'United States v. Board of Commissioners, 251 U. S. 128, 40 Sup. Ct. 100. 
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help to delimit the sphere of individual liberty will be reviewed 
in later sections. 

B. Restrictions on the States because of Powers enjoyed by 

the Nation 

The traditional difficulties of serving two masters and of be- 
ing between the devil and the deep sea make necessary some 
limitations on the powers of the states by reason of the exist- 
ence or the exercise of power by Congress over the same sub- 
ject matter. It would be unfortunate for a man to be punished 
by one government for obeying the command of another. A 
state law in conflict with a valid act of Congress is inoperative. 
When the state and the national law are not in conflict, the 
question usually is whether Congress has covered the whole 
field and meant that what it has left alone shall go unregulated. 
When Congress has not exercised its power at all, state action 
under the reserved powers is held valid or invalid according to 
the supposed test of some flexible formulae which leave the 
courts measurably free to decide each case as they think best. 
An exercise of state police power is said not to be a regulation 
of interstate commerce when it merely incidentally affects it. 
Such factual regulations are forgiven if they are little ones. 
Even if the state affects interstate commerce enough to amount 
to a " regulation " of it, its action may be valid as a regulation 
of interstate commerce, if the subject matter regulated is 
deemed one in which diversity of treatment among the several 
states is desirable. Congress of course is still free to step in 
and supersede the state regulation with laws of its own. 

In several cases during the past term regulation by Congress 
was held to preclude state action. A federal statute allowing 
interstate telegraph companies to charge different rates for 
different kinds of messages was held to take their interstate 
contracts under federal control and therefore to prevent the 
application of a state statute forbidding them to contract against 
liability for negligence in failing to deliver an interstate mes- 
sage. 1 A federal prescription of the equipment for caboose 

•Postal Telegraph -Cable Co. v. Warren-Goodwin Lumber Co., 251 U. S. 27, 40 
Sup. Ct. 69; Western Union Telegraph Co. v. Boegli, 251 U. S. 315, 40 Sup. Ct. 
167. 
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cars and mail cars when used on the end of an interstate train 
was held to cover the whole ground of rear cars on such trains 
and to negative the possibility of state regulation on the matter. 1 
This did not meet with the approval of Mr. Justice Clarke, who 
insisted that the federal regulation did not deal with the make-up 
of trains and that therefore the state was still free to prescribe 
the equipment of the end car. 

In the absence of any federal action touching the matter, a 
state was allowed to regulate the rates charged to consumers 
for natural gas piped in from another state. 2 The court recog- 
nized that the commerce was interstate but held that the ser- 
vice was essentially local and not one that needed uniformity 
of regulation throughout the whole country. Therefore the 
state was free to act until Congress chose to do so. So also a 
state was allowed to require Jim Crow cars on an electric rail- 
road whose cars came in from other states with interstate pas- 
sengers. 3 The regulation was said to affect interstate commerce 
only incidentally and not to subject it to unreasonable demands. 
Three judges dissented, insisting that the regulation was un- 
reasonable in view of the facts that in the neighboring state 
the road was not allowed to compel the separation of passengers 
according to rate and that the attachment of an extra car at 
the state line would "burden interstate commerce as to cost and 
in the practical operation of the line." Though the court deals 
with the issue as one to be settled by reasoning, it is difficult to 
believe that the tolerance of the majority was unaffected by 
tenderness towards some strongly-held sentiments. The case 
can hardly be taken as a reliable precedent in favor of equally 
extensive state regulation of other incidents of interstate traffic. 

State taxation of interstate commerce is, according to recog- 
nized doctrine, wholly unconstitutional. Yet some state taxes 
which affect interstate commerce are allowed where the effect 

1 Pennsylvania R. Co. v. Public Service Commission, 250 U. S. 566, 40 Sup. Ct. 
36. 

2 Pennsylvania Gas Co. v. Public Service Commission, 252 U. S. 23, 40 Sup. Ct. 
279. 

3 South Covington & Cincinnati St. Ry. Co. v. Kentucky, 252 U. S. — , 40 Sup. 
Ct. 378. 



424 POLITICAL SCIENCE QUARTERLY [Vol. XXXV 

is deemed indirect. Often the question before the court is 
whether the subject taxed is interstate or local in character. 
Goods from other states which have reached their destination 
are subject to a general property tax even though still in their 
original package in the ownership of the person who has intro- 
duced them into the state. 1 Persons selling such goods at 
auction or as commission merchants are liable to a state license 
tax. 2 So in Wagner v. Covington 3 it was held that a Kentucky 
city might impose a license tax on an Ohio wholesaler of soft 
drinks who sent his wares to Kentucky in a wagon from which 
they were sold in the original packages. In support of the de- 
cision Mr. Justice Pitney says : 

Of course the transportation of plaintiffs' goods across the state line 
is of itself interstate commerce ; but it is not this that is taxed by the 
city of Covington, nor is such commerce a part of the business that is 
taxed, or anything more than a preparation for it. So far as the itine- 
rant vending is concerned, the goods might just as well have been man- 
ufactured within in the state of Kentucky ; to the extent that plaintiffs 
dispose of their goods in that kind of sales, they make them the subject 
of local commerce ; and, this being so, they can claim no immunity 
from local regulation, whether the goods remain in the original pack- 
ages or not. 

This seems to be well supported by the precedents. Yet Jus- 
tices McKenna and Holmes dissented. Certainly if such sales 
within a state cannot be taxed, wholesalers across the state line 
are favored at the expense of competitors within the state 
where the customers are. 

When we turn to Askren v. Continental Oil Co., 4 decided 
only four months later, we meet a different result. Here New 
Mexico was forbidden to impose a license tax on sales within 
the state of oil in the tank cars or barrels in which it had come 
from another state. Mr. Justice Day declared that " under the 
federal Constitution the importer of such products from an- 

1 Brown v. Houston (1885) 114 U. S. 622. 
"Woodruff v. Parham (1869) 8 Wall. 123. 
•251 U. S. 95, 40 Sup. Ct. 93. 
* 252 U. S. — , 40 Sup. Ct. 355. 
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other state into his own state for sale in the original packages, 
had the right to sell the same in such packages without being 
taxed for the privilege by taxation of the sort here described." 
The decision rests on the facts that the purchasers bought all 
the oil in any given tank car or bought full barrels. For it was 
said that such part of the business as " consists in selling gaso- 
line in retail in quantities to suit purchasers " was properly tax- 
able by the state. " So long as there is no discrimination 
against the products of another state . . . the gasoline thus 
stored and dealt in, is not beyond the taxing power of the 
state." For this, the Covington case is cited. 

The line between these two cases is a fine one. Both involved 
license taxes on a business. Both involved sales in the original 
package. Both involved sales to purchasers who might either 
resell or consume the liquid. The difference is not one between 
sales at wholesale and sales at retail. It must be either one 
between sales of small and sales of larger quantities or one be- 
tween sale by peddling and sale in situ or the combination of 
the two. The decisions can hardly depend on some constitu- 
tional difference between ginger ale and gasoline. Whatever 
the line of division may be, it is not satisfactorily pointed out 
in the opinions. The court may have been influenced by the 
facts that no gasoline was produced in New Mexico, while 
ginger ale is now made in Kentucky, but it did not profess to 
be. The best guess seems to be that the court is now con- 
vinced that as a general rule sales in the original package of 
goods of extra-state origin should be exempt from taxation, 
but out of deference to precedents it grants an exception in 
favor of such sales in some special way, as at auction or by 
commission merchants or by peddling. 

Two cases which held states within their constitutional bounds 
belong both to the constitution of government and the consti- 
tution of liberty. Kenney v. Supreme Lodge ' held that Illinois 
denied full faith and credit to an Alabama judgment giving 
damages for negligent killing of plaintiff's intestate. The Illi- 
nois court had held that, inasmuch as the Illinois statute denied 

1 252 U. S. — , 40 Sup. Ct. 371. 
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Illinois courts jurisdiction of an action for wrongful death in an- 
other state, Illinois courts had no jurisdiction to entertain suits 
on judgments obtained in other states on such causes of action 
originating there. But the Supreme Court held that the full 
faith and credit clause applies to such judgments and that 
Illinois can not " escape its constitutional obligations by the 
simple device of denying jurisdiction in such cases to courts 
otherwise competent." Wallace v. Hines 1 held that North 
Dakota may not measure an excise tax on railroads by that 
proportion of the total value of the railroad property in all the 
states as the mileage in North Dakota bears to the total mileage. 
A mile of track over the sparsely settled plains of this agri- 
cultural state was thought not to be equal in value to a mile in 
more populous sister states. The case settles a doubt which 
some have entertained as to whether the same restrictions apply 
to excise taxes as to property taxes. It establishes that any 
device which in effect assesses extra-territorial values is a wrong- 
ful regulation of interstate commerce and a denial of due pro- 
cess of law. 

II. Government and the Individual 
A. Restrictions on National Power 
In holding that the federal income tax could not assess the 
salary of a federal judge commissioned prior to the enactment 
of the Income Tax Law, Mr. Justice Day was careful to point 
out that the restriction was due not to any desire to benefit the 
judges but to a purpose to protect the independence of the 
judiciary against any threats from the legislature. Evans v. 
Gore, 3 therefore, belongs properly with the decisions clarifying 
the constitution of government rather than with those defining 
the liberty of individuals. It is treated at this point from 
motives of convenience rather than of perfection of classifica- 
tion. The case arose under a constitutional prescription that 
" the judges . . . shall . . . receive for their services a com- 
pensation, which shall not be diminished during their continu- 



1 252 U. S. — , 40 Sup. Ct. 435. 
2 252 U. S. — , 40 Sup. Ct. 550. 
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ance in office." Is a judicial salary diminished because it is in- 
cluded in the assessment of a general, country-wide tax on net 
income? Mr. Justice Holmes thought not, and Mr. Justice 
Brandeis agreed with him. The best reason given for this con- 
viction was that the income tax is not formally a diminution of 
the salary and that " to require a man to pay the taxes that all 
other men have to pay cannot possibly be made an instrument 
to attack his independence as a judge." Such a tax can hardly 
induce the judge to return to private practice, for he would meet 
the collector there also. But the majority insist that the Con- 
stitution forbids diminution of the salary " by taxation as well 
as otherwise " and rest the case on that proposition, without 
meeting specifically the argument that the generality of the tax 
saves it from being the menace that direct reduction of pay 
would be. The dissenting opinion adduced two other argu- 
ments. One was that at some point money received as salary 
loses its specific character as such and that it is sensible to say 
that the compensation from the government loses its identity 
by being mingled with the general funds of the owner. The 
other was that any possible implied limitation is explicitly re- 
moved by the Sixteenth Amendment, which gives Congress 
power to levy a tax " on incomes, from whatever source de- 
rived." As to this, the majority followed previous dicta in 
holding that the Sixteenth Amendment merely precludes look- 
ing at the source of income to discover whether a tax thereon 
is direct or indirect within the constitutional provision requiring 
direct taxes to be apportioned among the states according to 
population. 

This constitutional provision requiring the apportionment of 
direct taxes, and the effect of the Sixteenth Amendment 
thereon, came before the court also in Eisner v. Macomber, 1 
which held that stock dividends can not be included in the 
assessment of a federal tax on net incomes. Mr. Justice 
Holmes thought that the Sixteenth Amendment was designed 
to do away with nice questions as to what were direct taxes and 
also that anything which could popularly be thought income 

1 252 U. S. — , 40 Sup. Ct. 189. 
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might be regarded as such by Congress notwithstanding tech- 
nical objections. Here also the majority declared that the Six- 
teenth Amendment merely removed the requirement of appor- 
tionment from a federal income tax, whatever the source of the 
income. It has no application to what is not really income. A 
stock dividend was said to be merely a sign of an increment of 
capital. It is not income, since the corporation parts with no 
assets and therefore the stockholder receives none. Receipt is 
essential to income. The case was doubtless put on this par- 
ticular ground, rather than on the fact that the stock dividend 
might not represent any gain to the stockholder, because cash 
dividends and dividends in stock of subsidiary corporations had 
been held to be income irrespective of whether they brought 
gain to the recipient. Mr. Justice Brandeis, with whom Mr. 
Justice Clarke agreed, thought that a stock dividend was sub- 
stantially the same thing as an extraordinary cash dividend 
coupled with rights to subscribe for new shares, and that since 
such a dividend is held income, a stock dividend should be 
also. He believed that when the stockholder's proportionate 
interest in the corporate surplus becomes symbolized by new 
stock which he is free to dispose of as he chooses, he receives 
something substantial that he did not have before. But the 
majority came back to their point that there had been no sepa- 
ration or receipt of anything so long as the corporation parted 
with no assets. Since a stock dividend is capital and not in- 
come, a tax thereon is a direct tax which cannot be levied with- 
out apportionment among the states. Mr. Justice Brandeis, in 
his dissent, sought comfort from the rule in many jurisdictions 
that a stock dividend is income to a life tenant of a trust to the 
extent that it represents gain to the trust estate since its crea- 
tion. This, he insisted, shows that transfer of assets by the 
corporation to the stockholder is not essential to the legal con- 
cept of income. But he would have stretched the principle to 
cases where the stock dividend does not represent gain to the 
stockholder. The court, it is submitted, would have done well 
to accept the dividend as a sufficient separation to the extent 
that it represents gain and thus to have taken a position mid- 
way between that of the majority and that of the minority. 
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Another five-to-four difference of opinion was occasioned by 
a statute of Congress which was construed by the majority to 
limit the amount which any attorney could recover from a client 
for prosecuting certain Civil War claims against the govern- 
ment. It had previously been held by a unanimous court that 
Congress might restrict the attorneys from getting more than 
twenty per cent of the fund actually derived from the govern- 
ment. In Calhoun v. Massie, 1 Mr. Justice McReynolds and 
three of his colleagues insisted that Congress must stop at this 
point and not interfere with any contract entitling the attorney 
to compensation that could be collected from other assets of 
his clients. Such an interference was thought to be a denial of 
due process of law. But the majority, speaking through Mr. 
Justice Brandeis, pointed out that the contract gave the attorney 
no right to anything unless the government acted favorably on 
the claim, that any payment depended upon the grace or favor 
of Congress, and hence the power which could spoil the at- 
torney's chance of getting anything might limit his fee to 
twenty per cent of what the client was awarded. The contend- 
ing opinions concerned themselves mostly with the question of 
the meaning of the statute. The interpretation of the majority 
hardly admits of doubt, yet Mr. Justice McReynolds went to 
the limits of courtesy in criticizing their conclusion and the 
reasons given in its support. He made much of a failure to 
mention a dictum in an earlier case implying a contrary inter- 
pretation, while he himself paid no attention to the clause in the 
statute on which the majority relied. Nothing was said in 
either opinion on the possible question whether such a regula- 
tion of contracts might be an encroachment on the reserved 
powers of the states. 

In three cases sustaining convictions under the Espionage 
Law there was dissent on constitutional grounds by Justices 
Holmes and Brandeis. Most of their discussion is directed to 
the contention that the acts charged and proved were not within 
the statute. In Abrams v . United States * Mr. Justice Holmes 



1 252 U. S. — , 40 Sup. Ct. 474. 
' 250 U. S. 616, 40 Sup. Ct. 17. 
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insisted that the exhortation to curtail production of munitions 
indulged in by the defendants was with the intent " to help 
Russia and stop American intervention there against the popu- 
lar government — not to impede the United States in the war 
that it was carrying on." But the majority held that intent 
under the statute and under the Constitution is something that 
the jury may infer from probable consequences. They did not 
question the principle declared by Mr. Justice Holmes the year 
before in sustaining a conviction against the objection that it 
was opposed to the constitutional guarantee of freedom of 
speech. This was that " the question in every case is whether 
the words . . . are used in such circumstances and are of such 
a nature as to create a clear and present danger that they will 
bring about the substantive evils that Congress has a right to 
prevent." So in these later cases the disagreement between 
the majority and the minority is on a matter of degree, at least 
so far as the constitutional issue is concerned. The specific ob- 
jections to sustaining the convictions are directed toward the 
interpretation of the statute and the legitimacy of the juries' in- 
ferences from the evidence. The paragraphs that in any direct 
way relate to the Constitution are expressions of a general faith 
in the wisdom and desirability of not curtailing the production 
of opinions, even though odious and unwarranted, unless that 
production plainly menaces the prosecution of the war. The 
fervor with which that faith is held will determine the extent to 
which appellate tribunals will supervise the findings and infer- 
ences of juries. The practical effect of the First Amendment 
depends a good deal upon the temperament of the men who 
from time to time compose the Supreme Court. In the Abrams 
case the defendants produced a circular that explicitly urged 
curtailment in the production of munitions. In Pierce v. United 
States * the offense was committed by a pamphlet telling of the 
horrors of war and the blessings of socialism. It was very far 
from an invitation to follow in the train of those who were help- 
ing to fight the forces of those against whom war had been offi- 
cially declared. Schaefer v. United States " was the weakest 

'252 U. s. — , 40 Sup. Ct. 205. 
"251 U. S. 466, 40 Sup. Ct. 259. 
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case for the government. The defendants had reprinted an 
article from a German newspaper which had slurs on the excel- 
lence of Great Britain and on the military might of the United 
States. " Coarse and heavy humor," Mr. Justice Brandeis 
called it. But Mr. Justice McKenna answered : " The articles 
were adapted to the situations, and, we may say, allusion and 
innuendo could be as effective as direct charge, and ' coarse or 
heavy humor ', when accompanied by sneering headlines and 
derision of America's efforts, could have evil influence." As a 
result of these decisions it is plain that no exhortation or ridi- 
cule at all likely to promote disaffection in war time is immune 
from punishment by reason of the constitutional prohibition 
that " Congress shall make no law . . . abridging the freedom 
of speech, or of the press." 

" The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches and 
seizures, shall not be violated ", says the Fourth Amendment to 
the Constitution. Heedless of this prescription, federal officers 
ransacked the office of a manufacturing company, while its offi- 
cers were detained under arrest. Various papers were taken to 
the office of the District Attorney and photographed. The 
originals, by order of the District Court, were then returned to 
their rightful owners. After a new indictment, a subpoena was 
issued against the company and its president, ordering the pro- 
duction of some of the papers so returned. In Silverthorne 
Lumber Co. v. United States," Mr. Justice Holmes had this to 
say of the demand of the government : 

The proposition could not be presented more nakedly. It is that 
although of course its seizure was an outrage which the Government 
now regrets, it may study the papers before it returns them, copy 
them , and then may use the knowledge that it has gained to call upon 
the owners in a more regular form to produce them ; that the protec- 
tion of the Constitution covers the physical possession but not any ad- 
vantages that the Government can gain over the object of its pursuit 
by doing the forbidden act. 

Such a contention was said to reduce the Fourth Amendment 
1 251 U. S. 385, 40 Sup. Ct. 182. 
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to a form of words. A corporation may not be privileged from 
producing its papers on a proper demand, but its rights " against 
unlawful search and seizure are to be protected even if the same 
result might have been achieved in a lawful way." Contempt 
proceedings against the corporation and its officers for refusing 
to obey the subpoena were therefore ordered dismissed. Such 
is the law of the Constitution as laid down by the Supreme 
Court. But, as a learned writer has reminded us, there is some- 
times a difference between law in books and law in action. 

B. Restrictions on State Powers 
In many years the most important work of the Supreme 
Court is found in decisions fixing the limits of state police 
power. During the last term, however, no major police issues 
reached Washington. Nearly two-thirds of the complaints came 
from public-utility enterprises. Street railroads obtained no re- 
lief from orders compelling them to pave * and sprinkle * the 
parts of the streets occupied by them, to have two men on every 
car,3 and to put up no new poles or wires without the consent 
of the city/ But the police power was held not to justify a 
municipal command to remove and relocate poles so as to make 
room for the equipment of a new traction system which was 
being constructed by the city.' A company which abandoned 
the operation of an unremunerative narrow-gauge railway was 
held justified, notwithstanding the fact that its profits from 
lumbering were enough to leave it a nice return even if it lost 
money on the railway. 6 An order to a railroad to install cattle 
scales was annulled on the ground that this was a separate 
private function which could not be made part of the duty of a 
public-service company. 7 

Milwaukee Electric Ry. & Light Co. v. Wisconsin, 252 U. S. 100, 40 Sup. Ct. 
306. 

2 Pacific Gas & Electric Co. v. Police Court, 251 U. S. 22, 40 Sup. Ct. 79. 

3 Sullivan v. Shreveport, 251 U. S. 169, 40 Sup. Ct. 102. 

4 Hardin-Wyandot Lighting Co. v. Upper Sandusky, 251 U. S. 173, 40 Sup. Ct. 
104. 

6 Los Angeles v. Los Angeles Gas & Electric Corporation, 251 U. S. 32, 40 Sup. 
Ct. 76. 
6 Brooks-Scanlon Co. v. Railroad Commission, 251 U. S. 396, 40 Sup. Ct. 183. 
'Great Northern Ry. Co. v. Cahill, 252 U. S. — , 40 Sup. Ct. 457. 
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There were several rate cases. Oklahoma Operating Co. v. 
Love * and Oklahoma Gin Co. v. Oklahoma, 3 sustained injunc- 
tions against orders fixing the prices to be charged by a laundry 
and by a cotton gin. Not a word was said on the very import- 
ant constitutional issue whether such enterprises may be sub- 
jected to price fixing, yet the statement of the case indicates 
that the court was as free to decide the case on that ground as 
on the one picked. The sin condemned was the failure of the 
state to provide any means for securing a judicial review of the 
rates fixed, except in a proceeding for contempt which required 
complainants first to violate the law and to run the risk of heavy 
penalties in case the rates were finally sustained and the violators 
found guilty of contempt. A similar complaint by a carrier in 
St. Louis, I. M. & S. Ry. Co. v. Williams 3 was dismissed be- 
cause it appeared that the road might have brought a bill in 
equity against the commission and avoided the accrual of pen- 
alties while the question whether the rates were confiscatory was 
being determined. In Ohio Valley Water Co. v. Ben Avon 
Borough * the judicial relief offered by the state statute against 
alleged confiscatory rates was declared inadequate on the ground 
that the court was not permitted by the statute to take new 
evidence. Justices Holmes, Brandeis and Clarke dissented. 
They thought it sufficient that the company had the right to 
present all the evidence to the commission and that the court 
might send the case back to the commission to take more evi- 
dence. They relied also on the fact that the company might 
have brought a bill in equity to enjoin the rates and thereby 
obtain a full judicial review. The majority, however, seemed 
to think that every remedy provided must be adequate in and 
of itself, without regard to the excellence of the other remedies 
available. 

Legislation against so-called ambulance chasers was sustained 
in McCloskey v. Tobin. 5 McCloskey thought it one of his in- 

1 252 U. S. — , 40 Sup. Ct. 338. 
* 252 U- S. — , 40 Sup. Ct. 341. 
'251 U. S. 63, 40 Sup. Ct. 71. 

4 252 U. S. — , 40 Sup. Ct. 527. 

5 252 U. S. 107, 40 Sup. Ct. 306. 
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alienable constitutional rights to increase his law practice by 
soliciting employment to bring suits for damages. A Texas 
statute stood in his way. Mr. Justice Brandeis went back to 
Coke on Littleton to prove that " the evil against which the 
regulation is directed is one from which the English law has 
long sought to protect the community through proceedings for 
barratry and champerty." In Dunbar v. New York * a land- 
lord who disrelished a provision in the city charter giving a lien 
on his premises for water rents unpaid by tenants was sent away 
comfortless. The importance of such cases as these lies largely 
in their unimportance. They show what trivial complaints may 
come to the Supreme Court at Washington from all over the 
country. Practically every interference with liberty or property 
may be questioned under the due-process or the equal-protec- 
tion clause of the Fourteenth Amendment. Most complaints 
have in them a sufficient element of novelty to require the 
Supreme Court to take jurisdiction and write an opinion. In 
form the issue is a constitutional one. In essence it is one of 
ethics and public policy. Has the complainant had a square 
deal? Are the interests of the public sufficient to justify the 
sacrifice which has been required of the individual? It is one 
of the interesting legacies of the Civil War that these issues may 
not be determined finally against individuals by the courts of 
the several states. 

When we turn to the complaints against state taxation con- 
sidered during the past year, we meet decisions on questions of 
wide public interest. Shaffer v. Carter * and Travis v. Yale & 
Towne Mfg. Co., 3 settle for the first time that a state may apply 
a general net income tax to the income of non-residents de- 
rived from sources within the state. Only Mr. Justice Mc- 
Reynolds had any doubt about it. He may have been im- 
pressed by the contention that an income tax is a personal tax 
and therefore may be imposed only on persons within the juris- 
diction. Mr. Justice Pitney, for the majority, said that this 

'251 U. S. 516, 40 Sup. Ct. 250. 
! 252 U. S. 37, 40 Sup. Ct. 221. 
3 252 U. S. 60, 40 Sup. Ct. 228. 
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argument resolves itself into a mere question of definitions, 
whereas the test to be applied is the one of practical operation 
and effect. That the state, he observed, " may tax the land but 
not the crop, the tree but not the fruit, the mine or well but not 
the product, the business but not the profit derived from it, is 
wholly inadmissible." But the state must not discriminate 
against citizens of other states in levying an income tax. The 
Yale & Towne case found New York guilty on this count, be- 
cause it allowed to non-residents no personal or family exemp- 
tion from the assessment of their New York income, while New- 
Yorkers enjoyed such exemption from the assessment of their 
total income. This was held to offend against the constitutional 
requirement that " the citizens of each state shall be entitled to 
all privileges and immunities of citizens in the several states." 
An interesting question left open by the decision is whether 
New York must give to non-residents as large an exemption on 
their New York income as it gives to New-Yorkers on their 
total income or need only accord such part thereof as the New 
York income of non-residents bears to their total income. In 
the Shaffer case an Illinois citizen complained that Oklahoma 
did not permit him to deduct losses incurred outside of Okla- 
homa, as it allowed Oklahoma citizens to do. But the court re- 
minded him that Oklahoma citizens were taxed on their profits 
outside of Oklahoma, while he was not. So it would seem that 
a non-resident is put on a parity with residents if the exemption 
is varied according to the proportion of the total income taxed. 
A device for applying this principle to the rate of taxation 
on inheritances was sustained by a five-to-four vote in Maxwell 
v. Bugbee. 1 New Jersey assesses its inheritance tax on the 
New Jersey assets of non-resident decedents by taking such pro- 
portion of the tax that would be due if their whole estate were in 
New Jersey as the New Jersey assets bear to the total assets. 
This is important on account of the progressive rates. The 
amount of assets outside of New Jersey in effect determines the 
rate to be applied to New Jersey assets. Mr. Justice Holmes, 
in dissenting, said that " when property outside the state is taken 

1 250 U. S. 525, 40 Sup. Ct. 2. 
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into account for the purpose of increasing the tax upon property 
within it, the property outside is taxed in effect, no matter what 
form of words may be used." He thought this made the New 
Jersey statute bad, quite irrespective of any discrimination 
against citizens of other states. The majority answered that 
the tax was not on property but on the privilege of succession ; 
they found the mode of assessment justified by substantial dif- 
ferences between estates of residents and of non-residents in 
their relation to the taxing power of the state. The most im- 
portant difference referred to was that the state takes toll of 
extra-state assets of residents but not of non-residents. 

In two cases corporations complained of discrimination and 
invoked the guarantee of equal protection of the laws. This 
clause, as authoritatively interpreted, does not demand identity 
of treatment but permits different classes to be treated differ- 
ently provided the classification is on a reasonable basis in refer- 
ence to the matter in hand. In Fort Smith Lumber Co. v. 
Arkansas * five of the judges thought it proper to tax domestic 
corporations on the stock of other domestic corporations owned 
by them, though such stock owned by individuals was exempt. 
Mr. Justice Holmes said that the state might forbid one domes- 
tic corporation to own stock in another and that if it preferred 
merely to discourage the practice by taxation there was nothing 
to hinder. Corporations were also liable to a reassessment for 
back taxes, while individuals were not. This received the toler- 
ant comment that in the absence of proof to the contrary it 
would be assumed that " there were reasons for more strenuous 
efforts to collect admitted dues from corporations than in other 
cases." Four judges dissented, without stating their reasons. 
These four found three more to join them in F. S. Royster 
Guano Co. v. Virginia, 2 which annulled the discrimination in a 
Virginia excise on domestic corporations. Those doing busi- 
ness in Virginia paid on all their income, including that from 
extra-state sources. Those not doing business in Virginia paid 
nothing. The exemption of their extra-state income was held 

1 251 U. S. 532, 40 Sup. Ct. 304. 
* 252 U. S. — , 40 Sup. Ct. 560. 
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to entitle other domestic corporations to a similar exemption on 
theirs. The majority could find no justification for making the 
tax on extra-state income depend on the receipt of income from 
sources within the state. For the minority Mr. Justice Brandeis 
found justification for the discrimination in the interest of the 
state to make it attractive for incipient corporations to come 
there for charters even though all their business was to be done 
elsewhere. Such possible applicants for charters might be 
scared off if they had to pay a special tax measured by their 
total income. They were subject to other substantial fees which 
the state might lose if it asked for more. Corporations with 
business interests in the state would be less apt to run away. 
These considerations undoubtedly explain Virginia's discrimina- 
tion, but it is less clear that they justify it. 1 

The established rule that intangibles may be taxed to their 
owner at his domicil without regard to the location of the tangi- 
ble from which they exude found new applications in Maguire 
v. Trefry 2 and Cream of Wheat Co. v. Grand Forks County. 3 
Mrs. Maguire lived in Massachusetts and received income from 
a trust estate administered in Pennsylvania, where all the invest- 
ments were kept. This income was held taxable in Massachu- 
setts. The subject matter of the tax was said to be " the prop- 
erty right belonging to the beneficiary, realized in the shape of 
income." The case went on a theory that would be equally 
applicable to an old-fashioned property tax on intangibles. 
The beneficiary was said to have " an equitable right, title and 

1 The decision of the majority was very likely iufluenced by a disrelish for what is 
in substance the taxation of extra-territorial values, even though nothing was said 
about this in the opinion. Hostility to such taxation is believed to be the controlling 
reason for the decision in Wallace v. Hines, supra, page 426, in which North 
Dakota's use of a mileage ratio to tax more than her fair share of a railroad's total 
property was held a regulation of interstate commerce and a taking of property with- 
out due process of law. Whether the due-process clause alone would accord similar 
protection to a foreign corporation not engaged in interstate commerce is somewhat 
doubtful owing to a decision to the contrary in 1892 (Horn Silver Mining Co. v. 
New York, 143 U. S. 305). Recent decisions in interstate- commerce cases indicate 
by their reference to due process that the court is prepared to overrule the Horn 
Silver Mining case if the opportunity offers. 

1 252 U. S. — , 40 Sup. Ct. 417. 

3 252 U. S. — , 40 Sup. Ct. 558. 
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interest" distinct from the legal ownership of the property. 
Like the ordinary debt, such an interest is taxable to the owner 
at his domicil. In the Cream of Wheat case a North Dakota 
corporation complained of a North Dakota tax on the value of 
its total capital stock in excess of the value of its real and per- 
sonal property and certain indebtedness. In sustaining the tax 
Mr. Justice Brandeis said that it was not necessary to inquire 
whether it was an excise or a property tax. In either case the 
assessment was based on the value of intangible property which 
is always taxable to the owner at his domicil. It did not matter 
that all the property and business of the company were outside 
North Dakota so that the intangible property might be also 
taxed where the property and business were. The Fourteenth 
Amendment does not forbid bi-state double taxation, as it does 
not forbid double taxation by the same state. In the Fort 
Smith case Mr. Justice Holmes has said that " the Fourteenth 
Amendment no more forbids double taxation than it does 
doubling the amount of the tax." 

The economic program of the Non- Partisan League of North 
Dakota came before the Supreme Court in Green v. Frazier, 1 
in which taxpayers sought to enjoin the raising of funds by 
taxation to inaugurate a state bank, a state mill and elevator 
association and a state home-building association. The con- 
stitutional issue was whether such business enterprises are 
" public purposes ", since it is established that taxation for a 
private purpose is a taking of property without due process of 
law. In rendering the opinion for a unanimous court Mr. 
Justice Day pronounced a somewhat Scotch verdict. Up to 
the final paragraph he is stating the facts and announcing gen- 
eral principles and attitudes. He then concludes by saying : 

Under the peculiar conditions existing in North Dakota, which are 
emphasized in the opinion of its highest court, if the state sees fit to 
enter upon such enterprises as are here involved, with the sanction of 
its Constitution, its Legislature and its people, we are not prepared to 
say that it is within the authority of this court, in enforcing the observ- 
ance of the Fourteenth Amendment, to set aside such action by judi- 
cial decision. 

1 252 U. S. — , 40 Sup. Ct. 499. 
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So it is settled that, if the conditions are sufficiently peculiar, a 
state may build, buy and sell dwellings, may run warehouses, 
elevators, flour mills and factories for " manufacturing farm pro- 
ducts" and may own and operate a bank. What makes the 
conditions peculiar and how peculiar they must be are not dis- 
closed. 

The amorphous character of the due process guaranteed to 
individuals by the Fifth and Fourteenth Amendments finds 
ample recognition in Mr. Justice Day's opinion. " Courts, 
as a rule", he tells us, " have attempted no judicial definition of 
a ' public ' as distinguished from a ' private ' purpose, but have 
left each case to be determined by its own peculiar circum- 
stances." This of course is a figure of speech. " Circum- 
stances" are not the official interpreters of the Constitution. 
Mr. Justice Day's language is more apt when he says earlier : 
" What is meant by due process of law this court has had fre- 
quent occasion to consider, and has always declined to give a 
precise meaning, preferring to leave its scope to judicial decis- 
ion when cases from time to time arise." Due process, then, 
is what the Supreme Court says it is. Most of the rest of the 
Constitution is not far different. What Marshall said of its 
minor ingredients applies in many instances to major ingredi- 
ents as well. The decisions and opinions here reviewed show 
that in deducing these ingredients the Supreme Court seldom 
finds its judgment greatly restricted by the language of the in- 
strument which is our formal fundamental law. 

Thomas Reed Powell. 

Columbia University. 



